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Foreword

General courses in legal aspects of athletics cannot be specific to every level of sports in
every state. Therefore, the Michigan High School Athletic Association offers this publica-
tion as a supplement to any publication or course of study that intends to discuss legal
aspects of interscholastic athletics with an audience of practitioners of school sports in
Michigan.

Mark Uyl
MHSAA Executive Director



LEGAL ASPECTS OF INTERSCHOLASTIC ATHLETICS

I.

UNIQUE TO MICHIGAN

THE ROLE OF THE MICHIGAN HIGH SCHOOL ATHLETIC

ASSOCIATION

A. RELATIONSHIP TO SCHOOLS

1.

The Michigan High School Athletic Association, Inc., is a voluntary associa-
tion of public and nonpublic schools. The association has no direct authority
to discipline individual students, coaches or other school representatives.

The MHSAA is a joint enterprise of schools. The association helps admin-
ister rules jointly agreed upon by the membership, and the association is an
arbitrator when disagreements occur among members.

The membership has adopted
a. a Constitution which governs the association, not local programs; and
b. policies and procedures that serve as
(1) entrance requirements for MHSAA sponsored and conducted postsea-
son tournaments and
(2) baseline requirements for regular season competition for schools which
wish to participate in MHSAA tournaments.

These adoptions have centralized some coordination and control within the
Representative Council, Executive Committee and staff of the MHSAA. This
is inevitable in any association. It is why associations are formed: to do what
individual members cannot. But it is also the nature of an association that its
leaders cannot do for long what its members don’t find serves their needs.

Schools use the MHSAA to

a. review and revise the best practices for interscholastic athletics;

b. interpret the intent of previously adopted policies and procedures;

c. waive previously adopted policies and procedures when they fail to serve
their intended purposes in a particular case; and

d. investigate and mediate disputes between members regarding those poli-
cies and procedures.
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states:

B. STATUTORY PROVISIONS

MICHIGAN — At no time has any state statute created, empowered or
restricted the Michigan High School Athletic Association, which is a volun-
tary, private, not-for-profit corporation of Michigan.

FEDERAL — The Amateur Sports Act of 1978 states that an amateur sports
organization which conducts competition which is restricted to high school
students has exclusive jurisdiction over such competition. The United States
Olympic Committee and national governing bodies for particular sports do
not have authority to interfere with high school sports programs; by law, they
have the obligation to minimize conflicts with school sports.

This legislation was revisited by the U.S. Congress in 1998, and none of the
changes made then affected the autonomy of schools and their statewide orga-
nizations to administer multi-sport interscholastic programs without interfer-
ence from the USOC and national single-sport governing bodies.

C. ARTICLES OF INCORPORATION

The MHSAA was first incorporated in 1972. Its purpose, as amended June 8, 2005,

“To create, establish and provide for, supervise and conduct interscholastic tourna-
ments throughout the state consistent with educational values of high school curricu-
lums, to make and adopt rules and regulations and interpretations for such tourna-
ments, to provide assistance in the training of coaches, athletic directors and officials,
as well as the registering of officials, to publish and distribute such information con-
sistent therewith, and to do any and all acts and services necessary to carry out the
intent hereof.”




D. KEY MICHIGAN ATTORNEY GENERAL OPINIONS
1. Opinion No. 4795 dated August 11, 1977:

a. Participation in interscholastic athletics is deemed a privilege and not a
part of the educational function of the school district.

b. Ifinterscholastic contests are among schools of a single school district, the
supervision and control of those contests are the responsibility of that
school district’s board of education; and if interscholastic contests are
among schools of more than one school district, the boards of education
of the involved school districts may agree among themselves as to the
rules that would control the contest and each board of education would be
responsible for the adoption of such rules and for their enforcement in its
own schools.

c. To that end, boards of education of school districts could join in an asso-
ciation and voluntarily could adopt the rules of the association; but the
enforcement of such rules would be the responsibility of each board of
education as to its own schools.

d. Boards of education could provide in their rules that interscholastic con-
tests engaged in by their respective schools be refereed by officials certi-
fied by the association.

e. Boards of education may elect to participate in statewide interscholastic
tournaments sponsored by the association, and to that end it is necessary
that each school district sign an Adoption Resolution annually adopting
the rules and regulations of the MHSAA as their own and agreeing to the
primary enforcement of same.

2. Attorney General Opinion No. 5346 dated August 3, 1978:

a. Nothing prevents a board of education from joining the MHSAA and vol-
untarily adopting and enforcing the rule which prohibits coaches from
working with more than three players at one time outside the high school
season.




a.

3. Attorney General Opinion No. 5348 dated August 8, 1978:

The MHSAA is a private, nonprofit corporation and not an agency or
instrumentality of the state; and, as a private, nonprofit corporation, the
MHSAA may engage in any conduct or activity not prohibited by law or
beyond the purpose as stated in its articles of incorporation.

. Sponsorship of high school tournament games is within the Association’s

stated corporate purpose; and nothing legally prohibits the MHSAA from
establishing and collecting fees for the right to broadcast games.

4. Attorney General Opinion No. 6352 dated April 8, 1986 confirmed the reason-

ing of Opinion No. 4795 (above)

a.

b.

The MHSAA is not an agency or instrumentality of the state.

Tournaments sponsored by the MHSAA are private corporate activities of
the Association.

. Public high schools may participate in such tournaments.

The MHSAA may establish whatever conditions and requirements it sees
fit for participation in these tournaments.

Whether violations involve athletic contests between high schools within
the same district or between different school districts, each board of edu-
cation which has adopted the rules as its own is ultimately responsible for
their enforcement in its schools.

While a school district is not bound by the decisions rendered by the
MHSAA regarding rule violations, the MHSAA may condition eligibility
for and participation in its tournaments on compliance with its rule and its
determinations concerning rules violations and the penalties to be imposed
upon school districts for violation of the rules.

Hearings before the executive committee or representative council of the
MHSAA regarding possible rules violations, held pursuant to the
Association’s due process procedure, are not subject to the provisions of
the Open Meetings Act.




E. KEY CASE LAW INVOLVING MHSAA

1. Berschback v. Grosse Pointe Schools, 154 Mich App 102, 397 NW2d 234
(1986).

a. Athletic cases, at least in the Michigan system, are not moot with the pas-
sage of time as they involve issues of significant public importance and
are capable of repetition.

b. Under traditional equal protection analysis where classifications do not
involve a suspect class or a fundamental right, once legitimate regulatory
purposes have been identified, the only question remaining is whether the
rule makers reasonably believe that use of the challenged classification
would promote that purpose. Therefore, a rule will be upheld against an
equal protection challenge if it contains a classification rationally related
to a legitimate governmental interest.

c. Participation in interscholastic athletics does not constitute an exercise of
a fundamental right.

d. The right to a public education does not create a right to participation in
interscholastic sports such that participation in interscholastic sports is a
protected interest which may be abridged only through due process of law.
Since there is no property or liberty interest in participation in inter-
scholastic sports, there exists no due process right to a hearing or oppor-
tunity for review before the MHSAA.

e. The courts are not the proper forum for making or reviewing decisions
concerning the eligibility of students in interscholastic athletics; therefore,
change of eligibility rules and the application of those rules must be
through the political rather than the judicial process.




2. Cardinal Mooney High School v. The Michigan High School Athletic
Association, Inc., 437 Mich 75, 468 NW2d 21 (1991).

a. Regulation V, Section 4(C) is a valid restitutive provision reasonably
designed to rectify the competitive inequities that would inevitably occur
if schools were permitted without penalty to field ineligible athletes under
the protection of a temporary restraining order pending the outcome of an
ultimately unsuccessful legal challenge to one or more eligibility rules.

b. Compliance with MHSAA rules on the part of a student athlete is an
appropriate and justifiable condition of the privilege of participation in
interscholastic athletics under the auspices of the MHSAA.

c. The MHSAA may have valid reasons for declining to permit case by case
exceptions to its uniform age eligibility rule, and the interest of uniformity
and predictability justify even-handed application of Regulation V,
Section 4(C).

d. In light of the unique issues of competitive equity in the area of eligibility
rules for athletic contests, Regulation V, Section 4(C) is a valid regulation
which neither infringes on the authority of the courts nor improperly
restricts access to the judicial system.

3. Kirby v. The Michigan High School Athletic Association, Inc., 459 Mich 23,
585 N.W. 2nd 290 (1998)

a. While the Association exercises no independent authority over schools or
students during regular-season competition, the MHSAA has authority to
deal reasonably with situations outside its rulebook as they arise during
the MHSAA postseason tournaments.

b. The Association’s rule to not advance teams who have been defeated in
MHSAA tournaments by opponents who used ineligible players has a
rational basis, and its handling of the matter also serves to maintain the
integrity of the tournament process.

c. Schools agree, for the purpose of having orderly competition, to let the
MHSAA set the rules and govern the postseason tournaments sponsored
by the Association. Such an agreement is analogous to the consent given
by a party entering arbitration, who agrees in advance to be bound by any
ruling that is within the scope of the arbitrator’s authority.




4. Sandison v. The Michigan High School Athletic Association, Inc., 64 F.3d
1026 (6th Cir. 1995).

a. Regulation V, Section 4(C) prevents dismissal of an appeal based upon
mootness.

b. Non-waivability of maximum age rule is neutral with the respect to a dis-
ability when neutrally applied by the Association.

¢. Neither the Rehabilitation Act nor the Americans With Disabilities Act
requires either waiver or non-application of a neutral age rule.

d. Nineteen year old high school students held back due to learning disabil-
ities were not “otherwise qualified” to participate in interscholastic sports.
Thus, the state high school athletic association’s rule prohibiting students
who turn 19 years old before September 1st of the school year from play-
ing interscholastic sports does not violate the Rehabilitation Act nor ADA
as the age regulation was necessary and waiver of the regulation was not
a reasonable accommodation because waiver would fundamentally alter
the sports program.

e. It places an undue burden to require high school coaches to determine
whether individual factors render a student’s age an unfair competitive
advantage. It is unreasonable to call upon coaches and physicians to make
these near impossible determinations.

f. There is a significant peculiarity in trying to characterize the waiver of the
age restriction as a “reasonable accommodation” of the plaintiffs’ learning
disability. Ordinarily, an accommodation of an individual disability oper-
ates so that the disability is overcome and the disability no longer prevents
an individual from participating. In this case, although playing high
school sports undoubtedly helped plaintiffs’ progress through high school,
the waiver of the age restriction is not directed at helping them overcome
learning disabilities; the waiver merely removes the age ceiling as an
obstacle.

g. Sandison did not rule on whether the MHSAA is a public entity covered
by Title II.

h. Sandison held that the MHSAA is not covered by Title III of the ADA
because the MHSAA is not a place to which a disabled individual alleges
unequal access.




5. McPherson v. The Michigan High School Athletic Association, Inc., 119 F.3d
453 (6th Cir. 1997).

a. Graduation from high school does not render a case moot in view of
Regulation V, Section 4(C). Regulation V, Section 4(C) is the lynch pin
of appellate practice in reviewing injunctions in athletic settings.

b. The Eight Semester Rule is a neutral rule as is the Age Rule.

c. The MHSAA’s determination that a rule may sometimes be waived under
some circumstances does not mean that the rule is not necessary to the
successful functioning of the sports program.

d. There is no principled distinction between the nature and purpose of the
Age Limit Rule and the Eight Semester Rule that could lead to the con-
clusion that the former is necessary while the latter is not. The purpose
served by the two rules is largely the same.

e. Requiring a waiver of the Eight Semester Rule under the circumstances
presented in McPherson would work a fundamental alteration in
Michigan high school sports programs.

f. Requiring a waiver would impose an immense financial and administra-
tive burden on the MHSAA by forcing it to make near impossible deter-
minations about a particular student’s physical and athletic maturity.

g. Itis unclear how the MHSAA could ever be expected to sort out the legit-
imate request for waiver from those based on a desire to gain an unfair
advantage. In short, requiring the MHSAA to grant waivers under these
circumstances would be to require it to take on an immense administrative
burden. This necessarily means that the plaintiff’s requested accommo-
dations are not reasonable.

6. Frye v. The Michigan High School Athletic Association, Inc., Unpublished
(6th Cir. 1997). Adopted the reasoning of McPherson and stands for the
proposition that results in the McPherson would be no different if the student,
instead of graduating, simply did not return to school to finish high school.




7. Reid v. Kenowa Hills Public Schools, 261 Mich App 17 (2004)

a. Extracurricular activities are not non-core courses in which a student
enrolled in a private school that does not offer the non-core classes may
have a statutory right to enroll.

b. There is a legal distinction between physical education classes that are edu-
cational requirements and extracurricular interscholastic athletic activities
that are not required by the state’s educational system.

c. Participation in interscholastic athletics is a privilege, not a right.
Compliance with MHSAA rules is an appropriate and justifiable condition
of the privilege of participating in interscholastic athletics under the aus-
pices of the MHSAA.

d. The MHSAA enrollment regulations is neutral on its face and in its applica-
tion and serves legitimate governmental purposes.

e. There is no religious discrimination or equal protection violation resulting
from enforcement of the enrollment regulations of the MHSAA.

8. Breighner v. Michigan High School Athletic Association, Inc, 471 Mich 217, 683
NW2d639 (2004)

a. The MHSAA is a private, self-regulated, non-profit corporation with a
wholly voluntary membership. It has no authority over schools or students.
The member schools remain free to join other athletic organizations instead

of or in addition to the MHSAA.

b. The MHSAA is financially subsidized neither by nor through a government
authority.

c. The MHSAA is not a creation of either state or local government.
d. The MHSAA is not an agency of any governmental organization.

e. The MHSAA is not a public body subject to the Michigan Freedom of
Information Act.
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F. OTHER KEY CASES AFFECTING THE MHSAA AND LEAGUES

1. Attorney General v. Jackson Public Schools, 143 Mich App 634, 372NW2d638
(1985). Interscholastic athletics are not a necessary element of any school’s activity,
and those activities are not an integral and fundamental aspect of the educational
process in view of the fact that those activities are optional and non-essential and pro-
visions have been made to waive fees for students who cannot afford to pay.

2. Christensen v. Michigan State Youth Soccer Association, 218 Mich App 37, 533
NW2d 638 (1996). When a private association has provided reasonably effective
means of resolving controversies, and there is no evidence of fraud by the associa-
tion, courts should not interfere with orderly governing of the association.

3. Brentwood Academy v. Tennessee Secondary School Athletic Association , 127 S. Ct.
2489 (2007). The association’s anti-recruiting rule does not infringe upon free speech
rights, but discourages precisely the sort of conduct that could lead to exploitation,
distort competition between high school teams and foster an environment in which
athletics are prized more highly than academics; any one of which detract from a high
school sports league’s ability to operate “efficiently and effectively.”

4. Lowery v. Euverard, 497 F3d 584 (2007). The authority of school officials does not
depend on the consent of students. Abstract concepts like team morale and unity are
not susceptable to quantifieable measurement, yet they may be a basis of team mem-
bership. Common-sense conclusions do not require substantial evidentiary support.
Students’ regular education is not impeded by dismissal from a team, nor is the right
to express an opinion. When players voluntarily go out for a team they implicitly
agree to accept the coach’s authority.

NOTES
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II. SPORTS SEASONS

A.

|

FEDERAL COURT (1973)

On Oct. 1, 1973, in the case of Committee to Ensure Equal Opportunity in High
School Athletics v. Michigan High School Athletic Association, the U.S. District

Court for the Eastern District of Michigan, Southern Division, dismissed a complaint
alleging schools’ scheduling of basketball and swimming seasons in the fall violated
Title IX of the 1972 Education Amendments and the Due Process and Equal
Protection Clauses of the 14th Amendment of the U.S. Constitution. The Court deter-
mined:

1. Because plaintiffs were not deprived of any property interest, the due process
claim must be dismissed.

2. There is no requirement in the law that a given organization contain any particular
proportion of any group of people and that the MHSAA had sought the input and
approval of schools before scheduling its first tournaments in each sport.

3. There is a rational basis for schools’ scheduling of girls seasons at different times
than boys (better utilization of facilities and more publicity for girls).

4. Title IX has not been held to preclude scheduling boys and girls seasons so as not
to clash, thus no cause of action is stated under Title IX.

FEDERAL AGENCIES

1. In 1973, 1975 and 1992, the Michigan Department of Civil Rights dismissed for
no cause of action under Title IX cases brought by groups which challenged the
sports seasons schedule of high schools in Michigan.

2. In 1984, the Office of Civil Rights issued a Statement of Findings that concluded
the scheduling of seasons in Michigan ...

* “does not necessarily result in discrimination against females;”

* “has not presented any problems in scouting or recruiting females” in volleyball
and basketball; and

* “does not result in a denial of females of an equal opportunity to be scouted or
recruited.”

The 1984 Statement of Findings also concluded ...

“different lengths of sports’ seasons do not necessarily result in discrimination

on the basis of sex;”

» smaller crowds for girls contests “cannot be attributed to the Association’s
rules, regulations, or guidelines;”

* “the decline in popularity of field hockey cannot be attributed to the rules of the
Association;”

* “The Association is not a recipient of Federal financial assistance” and “since
the Association is not a recipient, it is under no obligation to monitor its mem-
bers’ compliance with Title IX;” and

» “school districts can operate interscholastic athletic programs within the rules

of the Association and in compliance with the requirements of Title IX.”

-12-
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FEDERAL COURTS (1998-2007)

Communities for Equity v. MHSAA is a class action lawsuit filed June 26, 1998, in the
U.S. District Court for the District of Michigan, Western Division. Plaintiffs’ com-
plaint made many allegations, among which is that the MHSAA’s failure to align inter-
scholastic sports seasons with intercollegiate seasons violates state and federal
statutes. The lawsuit sought to have the girls volleyball season of Michigan high
schools moved from the winter to the fall and to have the sports seasons for five other
sports be conducted at the same time for girls as they are for boys in Michigan.

Abench trial was held in September/October of 2001, the result of which was a finding
in favor of the plaintiffs on Dec. 17, 2001. The District Court made a factual determi-
nation that some seasons are more advantageous than others for conducting high
school sports and ordered the MHSAA to submit a plan that would place as many boys
sports as girls sports in disadvantaged seasons. A subsequent order mandated that the
plan include changing girls basketball from fall to winter and girls volleyball from
winter to fall.

In February of 2003, the District Court approved a compliance plan that ordered the
seasons of girls volleyball and girls basketball to be exchanged, as well as the seasons
for boys and girls in Lower Peninsula golf, in Lower Peninsula tennis and Upper
Peninsula soccer.

In July of 2004, the U.S. Court of Appeals for the Sixth Circuit upheld the lower
court’s decision that the sports season alignment of Michigan schools violated the
equal protection clause of the 14th Amendment to the U.S. Constitution. The Court
of Appeals did not address plaintiffs’ Title IX or state law claims.

On May 2, 2005, the United States Supreme Court vacated the Sixth Circuit’s holding
and remanded the case for reconsideration in light of a recent decision by the Supreme
Court in a federal communications matter that appears to stand for the proposition that
plaintiffs may not bring suit under the 14th Amendment when there is a comprehen-
sive federal statute with jurisdiction over the subject matter. Oral argument before the
Sixth Circuit Court of Appeals occurred March 14, 2006

On Aug 16, 2006, the Sixth Circuit issued a divided opinion on the issue of remand
and then affirmed the District Court’s rulings of December 2001. On Aug. 30, defen-
dants filed a petition for rehearing, or rehearing en banc, citing the division of the
three-judge panel and inconsistencies on key issues between that ruling and previous
decisions of the Sixth Circuit, other federal circuits and the U.S. Supreme Court. On
Dec. 7, 2006, an order was filed denying the petitions for en banc rehearing.

A petition for a Writ of Certiorari was denied by the U.S. Supreme Court on April 2, 2007.

While the findings of fact of the District Court are unpopular and the conclusions of
law of the District Court and Court of Appeals differ from the holdings of other Courts
of Appeals, the result of this case presently stands for the following propositions,
among others:

1. By ceding authority of interscholastics athletics to an organization that does not
receive federal funds (MHSAA), schools that do receive federal funds create Title
IX authority over the non-recipient.

-13-



2. The remedies of Title IX are not comprehensive enough to preclude a plaintiff

from also making an athletic gender discrimination claim under the 14th
Amendment.
Note: In early 2009, the US Supreme Court held unanimously in Fitzgerald v.
Barnstable School Committee (No. 07-1125 St. Ct. January 21, 2004) that Title IX
does not preclude action under Section 1983 of the US Constitution, thus resolving
the split in the federal circuits and confirming this point.

3. If plaintiffs allege that there is difference in treatment between males and females,
and defendant’s fail to prove an “exceedingly persuasive justification” for the dif-
ferent treatment, the result is an intended and illegal discrimination. Plaintiff’s
have no burden of proof.

4. Males and females must share equally in the advantageous and disadvantageous
sports seasons, as determined by the court:
basketball - winter; golf -fall; soccer - fall; swimming & diving - winter;
tennis - spring; volleyball - fall

See 459F.3d676 (6th Circuit 2006) cert. den 549 US 1322, 127 Sct. 1912 (2007).

NOTES
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III. MISCELLANEOUS
A. STATE ACTION

1. In 1986, the Michigan Court of Appeals held the MHSAA'’s actions, for pur-
pose of the Fourteenth Amendment claim, are state actions since it is com-
posed to a large extent of public school members.

2. Subsequently, in a series of decisions, the Sixth Circuit of the United States
Court of Appeals parted with other federal circuits in holding that voluntary,
private organizations are not state actors even if they interact regularly with or
are composed of public entities.

3. The United States Supreme Court issued a 5-4 decision in Brentwood
Academy v. Tennessee Secondary School Athletic Association et al (531 US
288, 121 S Ct. 924, 148 L. Ed. 2d 807 (Feb. 20, 2001)) in which the majority
held that the Association’s regular activity is state action. Among the bases for
the majority opinion are:

a. The TSSAA is comprised mostly of public schools from within a single
state.

b. There is “pervasive entwinement” of public institutions and public offi-
cials in the TSSAA’s composition and workings. The entwinement is “bot-
tom up” (only 16% of the TSAA membership is private schools) and it is
“top down” (state board members sit ex-officio on the Association’s gov-
erning bodies and TSSAA employees participate in the state retirement
system).

The decision was limited to the TSSAA. The Supreme Court held that an inde-
pendent inquiry would be necessary to determine whether or not state high
school associations were state actors and for what purposes.

B. “GOOD SAMARITAN” LAW

In May of 1987, an amendment to Public Act 17 of 1963 was signed into law to
relieve certain persons from civil liability when rendering emergency care. Here are
pertinent portions:

Sec. 1 (1) A physician, registered professional nurse, or licensed practical nurse who
in good faith renders emergency care at the scene of an emergency, where a physician-
patient relationship, registered professional nurse-patient relationship, or licensed
practical nurse-patient relationship did not exist before the advent of the emergency,
shall not be liable for civil damages as a result of acts of omissions by the physician,
registered professional nurse, or licensed practical nurse in rendering the emergency
care, except acts or omissions amounting to gross negligence or willful and wanton
misconduct.

(2) A physician who in good faith performs a physical examination, without compen-
sation, upon an individual to determine the individual’s fitness to engage in competi-
tive sports and who has obtained a statement signed by the individual or, if the indi-
vidual is a minor, the parent or guardian of the minor, that the person signing the state-
ment knows that the physician is not necessarily performing a complete physical
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examination and is not liable for civil damages as a result of acts or omissions by the
physician in performing the examination, except acts or omissions amounting to gross
negligence or willful and wanton misconduct or which are outside the scope of the
license held by the physician, or a physician, registered professional nurse, or licensed
practical nurse who in good faith renders emergency care, without compensation, to
an individual requiring such care as a result of having engaged in competitive sports
shall not be liable for civil damages as a result of acts or omissions by the physician
in performing the physical examination or acts or omissions by the physician, regis-
tered professional nurse or licensed practical nurse in rendering the emergency care,
except acts or omissions amounting to gross negligence or willful and wanton mis-
conduct and except acts or omissions which are outside the scope of the license held
by the physician, registered professional nurse, or licensed practical nurse. The sub-
section shall apply to the rendering of emergency care to minors even if the physician,
registered professional nurse, or licensed practical nurse does not obtain the consent
of the parent or guardian of the minor before the emergency care is rendered.

(3) A physician, physician’s assistant, registered professional nurse, or licensed prac-
tical nurse who in good faith renders emergency care without compensation to an
individual requiring emergency care as a result of having engaged in competitive
sports is not liable for civil damages as a result of acts or omissions by the physician,
physician’s assistant, registered professional nurse, or licensed practical nurse in ren-
dering emergency care, except acts or omissions amounting to gross negligence or
willful and wanton misconduct and except acts or omissions that are outside the scope
of the license held by the physician, physician’s assistant registered professional
nurse, or licensed practical nurse. This subsection applies to the rendering of emer-
gency care to a minor even if the physician, physician’s assistant, registered profes-
sional nurse, or licensed practical nurse does not obtain the consent of the parent
or guardian of the minor before the emergency care is rendered.

As used in this section:

(a) “Competitive sports” means sports conducted as part of a program sponsored
by a public or private school which provides instruction in grades kindergarten
through 12 or a charitable or volunteer organization. Competitive sports does not
include sports conducted as a part of a program sponsored by a public or private
college or university.

(b) “Licensed practical nurse” means an individual licensed to engage in the prac-
tice of nursing as a licensed practical nurse under article 15 of the public health
code. Act No. 368 of the Public Acts of 1978, being sections 333.16101 to
333.18838 of the Michigan Compiled Laws.

(c) “Physician” means an individual licensed to practice medicine or osteopathic
medicine and surgery under article 15 of Act No. 368 of the Public Acts of 1978.
(d) “Registered professional nurse” means an individual licensed to engage in the
practice of nursing under article 15 of Act No. 368 of the Public Acts of 1978.

The effect is that the liability of medical authorities who volunteer their services
to the interscholastic athletic program is less than that of medical authorities
who are paid for their services. Donating medical services saves money for
schools and saves liability concerns for medical authorities.

-16-



C. INSURANCE REQUIREMENTS

Prior to 1996 when the School Code was rewritten, Section 1522 of the School Code of 1976
allowed a board of education to require a fee from participants in interscholastic programs for
the cost or a portion of the cost for medical care or insurance for the protection of pupils.
However, the section very specifically stated that a pupil could not be barred for participation
because of the inability to pay the fee. The section read:

(4) A board may require a fee from participants in interscholastic athletic programs for
the cost or a portion thereof of medical care, mutual benefit programs or insurance pro-
grams to ensure protection for pupils. A pupil shall not be barred from participation in
interscholastic athletic activities because of inability to pay the fee.

Prior to the repeal of this section, it was considered likely, but not absolutely certain, that a
school district would not be permitted to require proof of health insurance as a pre-condition
of students’ participation in interscholastic athletics. The question of insurance could have
been asked and probably should have been asked of participants’ families, but participation
should not have been denied to those students who were without insurance.

That would appear to be the wisest counsel today. And if there are one or more students who
cannot provide proof of insurance, it would be prudent for the school district to send home lit-
erature which describes how the family might purchase protection for their unprotected chil-
dren on a voluntary basis directly from an insurance administrator or how the family might
participate in a program purchased by the school.

At no cost to MHSAA member high school and junior high/middle schools, the MHSAA pur-
chases a policy that provides a $1,000,000 layer of excess accident medical benefits, payable
after a deductible of $25,000 per claim. Only eligible student-athletes are covered. The
MHSAA Handbook provides additional details of coverage.

The MHSAA is not involved in claims beyond $1,025,000 per claim, but school districts
could reduce the potential of litigation brought on behalf of participants who are unin-
sured or who suffer injuries with expenses beyond $1,025,000 by encouraging or provid-
ing such coverage.

Starting with the 2015-16 school year, the MHSAA began providing eligible athletic par-
ticipants at each MHSAA member junior high/middle school and senior high school with
insurance that is intended to pay accident medical expenses resulting from diagnosis and
treatment of concussions. The policy limit is $25,000 for each accident.

School districts can further reduce their potential liability by assuring that all of their
junior high/middle schools are members of the MHSAA and thus covered under the
MHSAA-purchased insurance plans.
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D. DRUGS/DIETARY SUPPLEMENTS

1. Public Act 31 of 1990 — In 1990, the Michigan Legislature enacted Public Law 31
which requires athletic service providers — including both educational and recreational
athletic facilities — to post notice that warns that any person who uses or knowingly
possesses and androgenic anabolic steroid violates Michigan law and is punishable by
imprisonment and fine.

2. Public Act 187 of 1999 — Michigan public school employees and volunteers are pro-
hibited from promoting or supplying dietary supplements with claims of enhanced ath-
letic performance as a result of a bill signed into law Nov. 23, 1999.

The new law - designated Public Act 187 on Nov. 30, 1999 - covers androstenedione
and creatine and any compounds labeled as performance enhancing.

While the substances are legal and may still be obtained by students through their par-
ents, the new law should help protect schools from the ethical, health and liability
issues that may evolve as the long-term effects on adolescents become known. It may
provide an early wake-up call to students, parents and others that the health effects of
these substances are unknown, especially as they might affect growing boys and girls.

Violations are punishable by up to 90 days in jail and/or a $500 fine.

3. Public Act 215 of 2006 — The Michigan Legislature enacted this law which requires
each public school's board of education must include in its local code of conduct that
a student's use of performance-enhancing substances that are listed by the Department
of Community Health shall be deemed a violation and subject to penalties prescribed
by that local board of education. The Department of Community Health will adopt the
list of banned drugs of the National Collegiate Athletic Association.

E. HAZING

Public Acts 111 and 112 of 2004 prohibit and penalize hazing, which is defined as an inten-
tional, knowing or reckless act by a person who acted alone or with others that was direct-
ed against an individual and that person knew or should have known would endanger the
physical health or safety of the individual, and that was done for the purpose of affiliation
with, participation in, or maintaining membership in any organization. The laws do not
apply to an activity that was normal and customary in an athletic program sanctioned by
the educational institution. Because there is so much left open to legal interpretation by the
language of these laws, coaches must take precautions with team leadership early and
often to ensure that nothing approaching the broadest interpretations of hazing occurs
when the coach is, or might be, aware.

If the violation results in physical injury, the person is guilty of a misdemeanor punishable
by imprisonment for not more than 93 days, a fine of not more than $1,000, or both. A vio-
lation resulting in impairment of a body function would be a felony resulting in imprison-
ment of up to five years and a fine up to $2,500, or both. A violation resulting in death of
the person hazed would be punishable by up to 15 years imprisonment and a maximum
fine of $10,000 or both.
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CONCUSSIONS

Public Acts 342 and 343 of 2012 address concussion awareness in non-MHSAA sports
activities. The law mandates that the Michigan Department of Community Health (MDCH)
establish a concussion awareness website for youth sports sponsoring organizations
(including schools) with educational material in non-MHSAA sport activities including
physical education, intramurals, out-of-season activities, as well as out-of-season camps or
clinics.

» Students and parents must review concussion material and the organization maintain
an acknowledgement of this material until age 18 or the student discontinues the
activity.

» Participants with a suspected concussion must be withheld from activity and evaluat-
ed by an appropriate health care provider and not be returned to activity until written
approval is pro-vided by an appropriate health care provider. For MHSAA practices
and competition, an MD, DO, Nurse Practitioner or Physician’s Assistant must pro-
vide written return to play. See MHSAA Concussion Protocol on MHSAA Handbook
page 111.

The MDCH Website is accessible through MHSAA.com Health & Safety Page or
directly at Michigan.gov/sportsconcussion.

Public Acts 342 and 343 make no demands on schools for interscholastic sports served by
the MHSAA beyond the requirements the MHSAA already makes for MHSAA member
schools. For athletic activities outside the scope of MHSAA sponsorship, schools need to
comply with the law. Areas to which schools may need to give attention are these (the laws
do not speak specifically to some of these matters):

* Sports sponsored by schools on an interscholastic basis that are not served by the
MHSAA (e.g., equestrian, field hockey, water polo), AND out-of-season activities in
interscholastic sports that are served by the MHSAA (e.g., camps, clinics).

* Physical education.

* Intramural sports.

CARDIAC CARE

1. Public Act 12 (2014) - The law mandates that all public schools adopt and
implement a cardiac emergency response plan that addresses the following:

*  Use and regular maintenance of automated external defibrillators (AEDs)

*  Activation of a cardiac emergency response team.

* A plan for communication throughout the school campus.

* A training plan for use or automated external defibrillators and cardiopulmonary
resuscitation

* Integration of the local emergency response system with the school’s emergency
plans.

*  Annual review and evaluation of the cardia emergency response plan.
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2. Public Act 388 (2016) - The law requires that all public schools incorporate train-

ing, at a minimum, in hands-only Cardiopulmonary Resuscitation (CPR) into any

health curriculum offered between 7th and 12th grades. The three main requirements
are

1) The training must be based on the American Heart Association, American Red
Cross or another nationally recognized organization’s evidence-based guidelines.

2) The training must include hands-on-a-manikin practice. Watching a training
DVD alone is not sufficient to meet the requirements of this law.

3) The training must include education on Automated External Defibrillators
(AEDs). The training does not need to be hands-on-an-AED practice, but instead
simply needs to be education on AEDs. For example, education regarding what
they look like, how they work and why they are needed if someone is suffering a
cardiac arrest.

TITLE IX COMPLIANCE

The spirit of the implementing regulations for Title IX promulgated by the US Department
of Health, Education and Welfare in July 1975 is that the interests and abilities of female
(and male) students should be assessed and accommodated:

“In determining whether equal opportunities are available, the Director will consider,
among other factors:

(1) Whether the selection of sports and levels of competition effectively accommodate the
interests and abilities of members of both sexes;”
- 34 CFR S. 106.41(C)

The spirit of the September 1975 Memorandum of the US Department of Health, Education

and Welfare to Chief State School Officers, Superintendents of Local Education Agencies
and College and University Presidents is that the interests and abilities of female (and
male) students should be assessed and accommodated:

... educational institutions operating athletic programs above the elementary level should . ..
(2) Determine the interests of both sexes in the sports offered by the institution . . .
(3)Develop a plan to accommodate effectively the interests and abilities of both

sexes,”

The spirit of the 1976 HEW Manual Competitive Athletics: In Search of Equal Opportunity
is to evaluate (not dictate) and to accommodate (not duplicate):

“(Title IX) does not require colleges to duplicate their men’s program for women or
to offer exactly the same sports in exactly the same fashion for both women and men
.. . Rather, it requires overall equal athletic opportunity, with specific athletic offer-
ings being determined primarily by the interests and abilities of female and male stu-
dents.” (Page 1)

The spirit of the December 1979 Policy Interpretation of HEW for athletics was that the

interests and abilities of female (and male) students should be assessed and accommodat-
ed:
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“Compliance in Meeting Interests and Abilities of Male and Female Students:
Pursuant to the regulation, the governing principle in this area is that the athletic
interests and abilities of male and female students must be equally effectively accom-
modated.”

- Federal Registered/Vol. 44, No. 239, p. 71414

The spirit of the_Title IX Athletics Investigators Manual published in 1990 by the Office
for Civil Rights of the US Department of Education is not to mandate the male model of
sports programs but evaluate interests and accommodate them even if females’ interests
differ:

“Institutions are not required to offer the same sports or even the same number of
sports to men and women . . . Institutions are required to provide equal opportunity
to participate and to equally effectively accommodate the athletic interests and abil-
ities of men and women.” (PP. 10 & 11)

In the realm of interscholastic athletics, this spirit is advanced when local and state leaders
listen both to high school girls and boys and design programs that they want and will sup-
port, even if they are different for girls and boys.

1.

“Proportionality” vs. Student Interest

Since Title IX has become law, the Office for Civil Rights has issued a series of
memos — in 1979, 1996, 2003 and 2005 — which advance a “three prong test” to assess
whether an institution (1) offers opportunities for sports participation that are propor-
tionate to the enrollments for each gender, or (2) has established a history and ongoing
practice of increasing opportunities for the under-represented gender, or (3) has fully
accommodated the athletic interests of the under-represented gender.

That it has required three clarifications is testimony to how difficult OCR was making
things; and as a result, most institutions took refuge in the first prong — “proportion-
ality” — because it was the simplest and most straightforward to measure, a “safe har-
bor” no matter how badly it affected students.

In 2003, the Commission on Opportunity in Athletics issued 25 recommendations to
the Secretary of the US Department of Education, including a number that were crit-
ical of OCR’s policy that tended to cause schools to default to the proportionality test.
Among the recommendations related to this that were adopted without dissent:

* The Office for Civil Rights should make clear that cutting teams in order to
demonstrate compliance with Title IX is a disfavored practice.

* The designation of one part of the three-part test as a “safe harbor” should be
abandoned in favor of a way of demonstrating compliance with Title IX’s partic-
ipation requirement that treats each part of the test equally. In addition, the eval-
uation of compliance should include looking at all three parts of the test, in aggre-
gate or in balance, as well as individually.

A number of the other adopted recommendations were designed to make compliance

clearer and easier under the second and third tests as a way to reduce reliance on the
more easily quantified proportionality test that had evolved into the “only” test.
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One of the results of the 2003 Commission recommendations was the development and dissemination
in 2005 of a simpler web-based survey model, which was criticized by some observers, but had been
designed in response to input that the 1996 “clarification” had been so ambiguous that institutions
“could not determine when compliance had been achieved under Prong Three.”

On April 1, 2010, the US Civil Rights Commission found that the Department of Education’s 2005
model survey provides “the best method available for achieving compliance under prong three.” The
Commission recommended that “the regulations be revised to explicitly take into account the athletic
interests of both sexes rather than just the interests of the under-represented sex, restoring Title IX to
its original goal of providing equal opportunity for individuals of both sexes.”

But on April 20, a “Dear Colleague letter” from the assistant secretary for Civil Rights of the US
Department of Education provided another clarification, this one titled “Intercollegiate Athletics
Policy Clarification: The Three-Part Test — Part Three,” withdrawing the 2005 clarification and all
related documents accompanying it, including the “User’s Guide to Student Interest Surveys Under
Title IX” and the related documents issued by the Department in March of 2005.

This latest clarification replaces the model survey with 12 pages of factors to be considered when
assessing student interest, all of which is open to interpretation and evaluation and will likely have the
result of discouraging schools’ use of the third prong and their reliance again on only the first prong
(proportionality) to assure Title IX compliance.

Competitive Cheer as a Sport

In 1975, those charged with Title IX policymaking promulgated the following:

“. .. drill teams, cheerleaders and the like . . . are not a part of the institution’s ‘athletic department’
within the meaning of the regulation.”
- US Department of Health, Education and Welfare, September 1975

The policy may have been justified at one time, but it is out of date and out of step with the modern
world where sideline cheerleading has become highly athletic and competitive and in many places has
evolved to its own, self-reliant and focused sport.

Such is the case, for example, in Michigan where the sport of competitive cheer draws as many par-
ticipants and twice the spectators as high school gymnastics and skiing combined and has been
deemed by the participants, their schools, their leagues and the Michigan High School Athletic
Association to be a sport.

Correctly so, the Office for Civil Rights has permitted high schools to make the determination that
competitive cheer is a sport.

“This material tends to support in several ways the characterization of MHSA A-sanctioned com-

petitive cheerleading as a Title IX sport in that it specifies the season of sport, identifies the eli-

gibility requirements and standardized judging criteria used by registered officials, notes the

availability of some state and conference championships and scholarship monies, and certifies

that this activity is recognized as a sport by MHSAA and interscholastic athletics conferences

within Michigan.”

- OCR Letter to MHSAA, Oct. 18, 2001

Neena Chaudhry, senior counsel for the National Women’s Law Center, concurred in the ESPN.com
Timeout Chat Show on June 19, 2002:

“Cheerleading could be considered or counted as a sport if the cheerleading team’s primary pur-

pose is to compete.”
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I.

1.

In Michigan, that is the sole purpose of girls competitive cheer.

On Aug. 1, 2002, the US District Court in Kalamazoo, MI ordered competitive cheer to be included
in the calculation of female participants in high school athletics in Michigan.

In Michigan, there is no rational argument for the proposition that MHSAA girls competitive cheer is
not a sport.

GENDER SPECIFIC TEAMS

Girls on Boys Teams

The Michigan School Code states:

380.1289 Participation of female pupils in interscholastic athletic activities.
Sec. 1289. Female pupils shall be permitted to compete for a position in all interscholastic athletic activ-
ities. If a school has a girls’ team in an interscholastic athletic activity, a female shall be permitted to com-
pete for a position on any other team for that activity. This subsection shall not be construed to prevent
or interfere with the selection of competing teams solely on the basis of athletic ability.

History: 1976, Act 451, Imd. Eff. Jan. 13, 1977;-Am. 1994, Act 416, Eff. Mar. 30, 1995;-Am. 1995, Act 289, Eff. July 1, 1996.

Boys on Girls Teams

The Michigan High School Athletic Association Handbook stipulates that “Boys may not participate on a
girls team in MHSAA-sponsored postseason meets and tournaments.”

This policy is consistent with federal regulations adopted to enforce Title IX of the Education Amendments
of 1972 which allow separate athletic programs if such promote and protect athletic opportunities for the
gender whose overall athletic opportunities have been more limited historically than the other gender. See
34 C.F.R. See 106.41(b) (2004).

The MHSAA is consistent with many judicial decisions in many states, for example, Cape v. Tennessee
Secondary School Athletic Association 563 F.2d 793 (1977); Gomes v. Rhode Island Interscholastic
League 604 F 2d 733 (1979); Petrie v. Illinois High School Association 394 NE 2d 855 (1979); Forte v.
Board of Education of North Babylon Free School District 431 NYS 2d 321 (1980);_Clark v. Arizona
Interscholastic Association 464 US 818 (1983); and Bukowski v. Wisconsin Interscholastic Athletic
Association, an unpublished decision in District VI of the Wisconsin Court of Appeals (No. 2004CV472,
Nov. 30, 20006).

During the regular season, the MHSAA honors the following options available to schools which desire to
preserve an interscholastic team that consists of girls only.

(a) Schools may break girls sports contracts with schools which submit eligibility rosters for contests
which include boys; and tournament management may exclude teams which include boys. Schools
should clearly indicate on school contracts that contests are “girls competitive cheer,” or “girls volley-
ball,” or “girls gymnastics,” etc.

(b) Officials may require a forfeit by any school which refuses to play girls only in a contest. Schools
should clearly indicate on officials contracts that contests are “girls competitive cheer,” or “girls vol-

leyball,” or “girls gymnastics,” etc.

(c) Leagues and conferences may establish league/conference meets and schedules for girls teams only and
exclude teams which include boys.
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STUDENTS WITH DISABILITIES

On Jan. 25, 2013, the Office for Civil Rights of the US Department of Educa-tion issued a “Letter of
Clarification” about the obligations of schools with respect to providing athletic participation opportunities
for students with disabilities under Section 504 of the Rehabilitation Act of 1973. The immediate public
reaction was that OCR was expanding the mandates of Federal law, notwithstanding a footnote which
states: “This letter does not add requirements to applicable law.”

On April 18, 2013, during a video conference between the principal author of the Jan. 25 letter, Acting
Assistant Secretary for Civil Rights Seth M. Galanter, and an audience in Indianapolis of state high school
association executive officers and their legal counsel, Mr. Galanter gave an unequivocal “No” to the fol-
lowing two questions:

1. If, after a reasonable accommodation that does not change the fundamental nature of the sport, a stu-
dent with a disability still cannot make the school’s competitive athletic team in that sport, must the
school create a team the student can make?

2. If, after a reasonable accommodation that does not change the funda-mental nature of the sport, a stu-
dent with a disability still cannot qualify for the state high school association tournament series, must
the state association create events or modify qualifying standards so this student can participate in
that tournament?

Mr. Galanter said that OCR encourages schools to be creative in accommodating students with disabilities
in existing or new and different programs. However, no new rights or responsibilities were established on
Jan. 25.

On Dec. 16, 2013, OCR issued a letter to the General Counsel of the National School Board’s Association
which confirms that OCR’s Jan. 25, 2013 letter “. . . does not announce new obligations or rules . . .” The
Dec. 16, 2013 letter states:

“It does not mean every student with a disability has the right to be on an athletic team, and it does
not mean that school districts must create separate or different activities just for students with dis-
abilities.”

CHANGING LANGUAGE

Thirty-five years ago, on the heels of Proposition 13 in California which began property tax reform and
the school finance revolution, the language of athletic administrators intended to marry athletics to acad-
emics. We used words like “essential” and “integral” and “co-curricular” as we promoted athletics as a
basic part of the school curriculum which should be supported by the operational budgets of school dis-
tricts, rather than by fundraisers, concessions, donations, pay-for-play, advertisements, sponsorships and
gate receipts. That was the language we thought was necessary when the battle was over funding. That
battle continues.

Meanwhile, a second battle front has occurred with those who claim the language of the first battle con-
firms their point of view that they have the right to participate in athletics even though, for example, they
are home schooled or are too old as a result of a disability that delayed their progress through school.

Athletic codes should be reviewed and revised locally to remove language that overstates the case for and
contradicts the legal status of interscholastic athletics. In Michigan, legally, interscholastic athletics may
be educational, but they are not a part of the required curriculum of schools nor are they an exten-
sion of any curriculum course. No student has a right to participate in extracurricular interscholas-
tic competitive athletics, and we should not use language that suggests otherwise. Legally, inter-
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scholastic athletics are not curricular, or even co-curricular; they are extra-curricular. (See_Reid v.
Kenowa Hills Public Schools and [p. 6] and Attorney General v. Jackson Public Schools [p. 7]).

CONSISTENT STRATEGY

There are five strategic principles that can lower the number of legal challenges. They are not difficult in

concept, but they require persistent care and attention on the part of leadership.

1. Train staff. Provide philosophical foundations. When staff can articulate the history and rationale
behind an organization's policies and procedures, constituents are more understanding of adverse rul-
ings. Background helps people recognize the problems that were solved by a rule and the problems that
could return in its absence.

2.Listen attentively. Don't rely solely on committees and other established mechanisms for gathering
information. Create situations that allow staff to hear about concerns, arrange other situations that per-
mit creative thinking to address those concerns, and organize still other situations that will vet proposed
solutions. As big issues emerge, think of all stakeholders and constituents as a "committee of the whole"
for extended discussions of key topics. Take them draft after draft of the emerging solutions. Give them
"ownership" of the final product.

3.Communicate aggressively. Announce changes in policies and procedures in every form of media — pub-
lications, broadcasts, videos, Web site - to every type of stakeholder and constituent — school boards,
superintendents, principals, athletic directors, coaches, counselors, students, parents, media — and do so
multiple times. Sending out a memo or two and thinking everyone will get the word is insufficient.

4. Respond proactively. That is, be accessible, immediately or by prompt return correspondence or calls.
When possible, have a real person — not a recording — answer the phone. Assure those with questions
or concerns that they have the organization's full attention, that you are attempting to gain a complete
factual understanding, and that you will provide all procedural options. Let them see that they are deal-
ing with informed, involved people, not a buck-passing bureaucracy.

5. Defend Unceasingly. Stand up for the organization when it is right, not merely when it is popular or con-
venient. Giving up on "little issues" creates uncertainty, which can lead to more problems. If the orga-
nization is unwilling to enforce a given rule, rescind it. Otherwise, stand by it in a fair and consistent
manner, and deal with the consequences. Sometimes, that means you have to face a judge, a hearing
examiner or a legislative committee. If so, prepare thoroughly, and articulate the organization's purposes
and principles at every opportunity. Pursue every avenue of appeal to support the policies the organiza-
tion has adopted through its democratic procedures. Those who challenge these policies and procedures
must know any battle they start will be a long one. Ultimately, if you lose, make the necessary adjust-
ments and move on with positive leadership that will infect the organization with a “can do” attitude.
Either way, you will have done your best to protect the values that make the organization special.
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